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The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the
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ON BRI EF

Before JOHN D. SM TH, PAK and KRATZ, Adm nistrative Patent
Judges.

PAK, Adm ni strative Patent Judge.

DECI S| ON ON APPEAL

James B. Philip, Jr. et al. (appellants) appeal fromthe
exam ner’s final rejection of clains 1 through 20, which are

all of the clainms pending in the application.

! Application for patent filed Novenber 10, 1993.
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The subject natter on appeal is directed to a conbination
of particular water-soluble, infrared absorbing indol enine
dyes in a hydrophilic binder for photothernographic
anti hal ati on systens. See specification, pages 3 and 4, in
conjunction with Brief,
page 6. This subject matter is adequately described in claim
1 which is reproduced bel ow

1. A photothernographic elenment conprising a substrate

havi ng on at | east one side thereof a photothernographic
system conprising silver halide spectrally sensitized to the

infrared regi on

of the 3 3 _ el ectrom
agnetic ( )U% (C[:H )G spectrum
, a light n* n i nsensi t
ive D i O si | ver
source, a reduci ng
agent for _ sil ver

i on, and a

bi nder, said elenent further conprising at |east one
hydrophilic | ayer which contains an infrared-absorbing dye
having a central nucl eus of the fornula

wherein
nis an integer of 1 to 12,
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Qis an ionic acidic noiety,

and Mis a cation,
in an anount sufficient as to provide a transm ssion optica
density of at least 0.1 at the wavel ength of maxi num
sensitivity of said sensitized silver halide.

As evi dence of obvi ousness, the exam ner relies on the

followi ng prior art references:

Lea 4, 835, 096 May 30,
1989

Ghno et al. (Ghno) 4,839, 265 Jun. 13,
1989

Yoshida et al. (Yoshida) 5,153, 112 Cct .
06, 1992

Clainms 1 through 20 stand rejected under 35 U.S.C. § 103
as unpatentabl e over the conbi ned di sclosures of Lea and
ei ther Ohno or Yoshi da.

W reverse.

The examiner’s 8 103 rejection is predicated on the
ground that it would have been obvious to use the antihal ation
dyes described in Ghno or Yoshida as the anti hal ation dye for
t he phot ot her nographi c el enent described in the Lea reference.
In maintaining the 8 103 rejection, the exam ner recognizes
that Ohno or Yoshida teaches that its antihalation dyes are

used in a wet photographic system (not a phot ot her nographic
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(dry) systen) and | eave a stain during the processing. See
Answer, pages 3
and 4. To renmedy these deficiencies, the exam ner asserts
(Answer, pages 3 and 4) that
it has been common in the art to use the
antihaltion [sic, antihalation] dyes in both [the

wet ] phot ographic material and [the dry]

phot ographic material for halation prevention and

irradi ati on prevention. . . .

. the stain found in the wet processing

whi ch caused by the wet processing would not have

been expected to be found in the dry processing.

The probl em associated with the use of the infrared

absorbent in the photot hernographic material is not

the stain found after dry processing, but the color

of the dyes in the infrared absorbing | ayer which

causes undesirabl e high back ground density (Dmn).

The above assertions, however, are unsupported by or
negat ed by the evidence proffered by the exam ner hinself.
First, the very prior art relied upon by the exam ner, nanely
Lea, appears to contradict the exam ner’s position regarding
the use of a chem cal conpound useful for an antihal ation dye
froma wet photographic systemas the antihalation dye for a
dry phot ographi c system (silver halide phot ot her nographic

i maging material). Specifically, the Lea reference states

(colum 1, line 58 to colum 2, line 11) that:
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Many cyanine and rel ated dyes are well known for
their ability to inpart spectral sensitivity to a
gel atino silver halide system The wavel ength of
peak sensitivity is a function of the dye's
wavel engt h of peak |ight absorbance. Wil st nany
such dyes provide sonme spectral sensitisation in dry
silver fornulations the dye sensitisation is often
very inefficient and it is not possible to transl ate
the performance of a dye in gelatino silver halide
systens to dry silver systens. The enul si on naking
procedures and chem cal environnent of dry silver
systens are very harsh conpared to those of gelatino
silver halide systens. The presence of |arge
surface areas of fatty acids and fatty acids salts
restricts the surface deposition of sensitising dyes
onto silver halide surfaces and may renove
sensitising dye fromthe surface of the silver
halide grains. The large variations in pressure,
tenperature, pH and sol vency encountered in the
preparation of dry silver fornul ati ons aggravate the
problem Thus sensitising dyes which perform wel
in gelatino silver halide systens are often
inefficient in dry silver formul ations.

Second, the exam ner does not refer to or supply any evidence
whi ch supports his assertion regarding the stain. Nor does
the exam ner refer to or supply any evidence which supports
his assertion regarding the problens associated with the use
of the infrared absorbing dyes in the photot hernographic

mat eri al .
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In view of the forgoing, we are convinced that the
exam ner has not carried his burden of denonstrating a prim
facie case of obviousness within the neaning of 35 U S.C. §
103. Accordingly, we reverse the exam ner’s deci sion

rejecting clainms 1 through 20 under 35 U.S.C. § 103.
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No tinme period for taking any subsequent action in

connection with this appeal

§ 1.136(a).

REVERSED

JOHN D. SM TH
Adm ni strative Patent Judge

CHUNG K. PAK
Adm ni strative Patent Judge

PETER F. KRATZ
Adm ni strative Patent Judge

N N N N N N N N N N N N N

may be extended under 37 CFR

BOARD OF PATENT
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AND
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